
 

 
 

Federal Rules of Civil Procedure Rule 4 

Rule 4. Summons 

(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides 
otherwise, an individual--other than a minor, an incompetent person, or a person whose waiver has been 
filed--may be served in a judicial district of the United States by: 

(1) following state law for serving a summons in an action brought in courts of general jurisdiction in 
the state where the district court is located or where service is made; or 

(2) doing any of the following: 

(A) delivering a copy of the summons and of the complaint to the individual personally; 

(B) leaving a copy of each at the individual’s dwelling or usual place of abode with someone of 
suitable age and discretion who resides there; or 

(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of 
process. 
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NATIONAL DEVELOPMENT COMPANY v. TRIAD HOLDING CORPORATION 
930 F.2d 253 (1991)1 

 

 
1 I have edited the case and, in the process, have eliminated some tangential portions to streamline our discussion.  Also, 
please note that the Federal Rules of Civil Procedure have been updated since the Second Circuit decided this case in 1991.  
The case references Rule 4(d)(1) of the Federal Rules of Civil Procedure.  Rule 4(d)(1) has become Rule 4(e)(2).  For the 
sake of simplicity, I have the revised the text to reflect the current Federal Rules of Civil Procedure.   

For more than a half-century, the Federal Rules of 
Civil Procedure have permitted service upon an 
individual by leaving a summons and complaint “at 
the individual’s dwelling house or usual place of 
abode.” For a half-century before that, Equity Rule 
13 had the same provision. With approximately 1.16 
billion passengers annually engaging in international 
airline travel, and an estimated five million people 
with second homes in the United States, determining 
a person’s “dwelling house or usual place of abode” 
is no longer as easy as in those early days of 
yesteryear. 
  
We ponder this problem upon review of an order of 
the United States District Court for the Southern 
District of New York (Milton Pollack, District 
Judge,) refusing, under Fed.R.Civ.P. 60(b)(4), to 
vacate a default judgment entered against defendant-
appellant Adnan Khashoggi (“Khashoggi”). In 
essence, Khashoggi argues that, although he has 
numerous residences world-wide, his “dwelling 
house or usual place of abode” is in Saudi Arabia 
and, absent personal delivery, service of process 
pursuant to Rule [4(e)(2)] is proper only at his 
compound there. Therefore, he concludes that a 
purported service at his apartment at the Olympic 
Tower in New York was void and conferred no 
jurisdiction. We disagree and affirm the order of the 
district court. 

BACKGROUND 

Plaintiff-appellee National Development Company 
(“NDC”) is a corporation wholly-owned by the 
Republic of the Philippines. The dispute between 
NDC and Khashoggi arose from the dissolution of 
Triad Asia, Ltd. (“Triad Asia”), a joint venture 
formed by NDC and Triad Holding Corporation  
(“Triad Holding”), a company controlled by 
Khashoggi. NDC claims that Khashoggi converted 

approximately $3.5 million of Triad Asia’s assets 
that should have been distributed to NDC when the 
joint venture was dissolved. 
 
It is the service of the summons and complaint on 
Khashoggi on December 22, 1986 that forms the 
basis of this appeal. On that day, NDC handed a 
copy of the summons and complaint to Aurora 
DaSilva, a housekeeper at Khashoggi’s Olympic 
Tower condominium apartment on Fifth Avenue. On 
September 23, 1987, after Khashoggi failed to 
appear in the district court action, a default judgment 
was entered compelling him to arbitrate NDC’s 
claim. 
  
The ICC arbitration was commenced and a hearing 
was held on February 16, 1989 without an 
appearance from any of the defendants. On April 12, 
1989, the ICC tribunal issued a final award finding 
Triad Holding and Khashoggi jointly and severally 
liable to NDC in an amount over $3.4 million plus 
costs, interest and attorneys’ fees.   
 
On August 4, 1989, after Khashoggi again failed to 
appear, a default judgment was entered confirming 
the arbitration award. NDC then took steps to 
enforce the judgment, including serving Khashoggi 
personally in August 1989 with post-judgment 
discovery requests. 
  
On October 25, 1989, Khashoggi filed a motion 
pursuant to Fed.R.Civ.P. 60(b)(4) to vacate both the 
1987 default judgment compelling him to arbitrate 
and the 1989 default judgment confirming the ICC 
arbitration award. Khashoggi complains that both 
default judgments are void for lack of personal 
jurisdiction inasmuch as the summons, complaint 
and supplemental complaint were improperly served 
upon him.  
  
The district court held an evidentiary hearing on the 
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service of process issue, at which Khashoggi and his 
housekeeper, Ms. DaSilva, testified. Ms. DaSilva 
confirmed that Khashoggi was in New York and 
staying at his Olympic Tower apartment from 
December 15 through December 23, 1986. The 
parties stipulated that Ms. DaSilva accepted delivery 
of a copy of the summons and complaint on 
December 22, 1986. Ms. DaSilva testified that 
during 1986, Khashoggi stayed at his Olympic 
Tower apartment for a total of 34 days. 
  
To call it an apartment is perhaps to denigrate it. 
Valued at approximately $20–25 million, containing 
more than 23,000 square feet on at least two floors, 
the Olympic Tower apartment contains a swimming 
pool, a sauna, an office and four separate furnished 
“apartments” to accommodate guests and 
Khashoggi’s brother. The complex requires the 
attention of two full-time and three part-time staff 
persons. 
  
Khashoggi testified that he is a citizen of Saudi 
Arabia and resides in a ten-acre, six-villa compound 
in its capital city, Riyadh. In 1986, Khashoggi stayed 
in the Riyadh compound for only three months. 
During the remaining nine months, Khashoggi 
travelled throughout the world, staying another two 
months at a “home” in Marabella, Spain. Khashoggi 
testified that he purchased the Olympic Tower 
apartment in 1974. Shortly thereafter, Khashoggi 
transferred ownership to Akorp, N.V., a company 
that is wholly owned by A.K. Holdings, Ltd., which, 
in turn, is wholly owned by Khashoggi. Before 
Khashoggi transferred ownership of the Olympic 
Tower apartment to Akorp, he personally hired 
contractors to complete a remodeling project costing 
over $1 million. The results of the remodeling 
project were prominently featured in the June 1984 
issue of House and Garden. 
  
In an opinion dated June 11, 1990, the district court 
denied Khashoggi’s motion to vacate the default 
judgment entered on the original complaint (to 
compel arbitration).  [T]he district court found that 
the Olympic Tower apartment was not a “dwelling 
house or usual place of “abode” for purposes of 
either Fed.R.Civ.P. [4(e)(2)] or N.Y.C.P.L.R. § 
308(2), but that service was nevertheless proper 
because Khashoggi had actual notice. We reject the 
notion that “actual notice” suffices to cure a void 

service, but we affirm the district court because we 
conclude that the Olympic Tower apartment is 
properly characterized under Rule [4(e)(2)] as 
Khashoggi’s “dwelling house or usual place of 
abode,” and service at that location was therefore 
valid.  

 
DISCUSSION 

 
Rule [4(e)(2)] permits service 

[u]pon an individual other than 
an infant or an incompetent 
person, by delivering a copy of 
the summons and of the 
complaint to the individual 
personally or by leaving copies 
thereof at the individual’s 
dwelling house or usual place of 
abode with some person of 
suitable age and discretion then 
residing therein ... 

Fed.R.Civ.P. [4(e)(2)]. 
  
There is no dispute that Ms. DaSilva, with whom the 
papers were left, is a “person of suitable age and 
discretion then residing” at the Olympic Tower 
apartment. We are called upon only to determine 
whether the Olympic Tower apartment was 
Khashoggi’s “dwelling house or usual place of 
abode”, terms that thus far have eluded “any hard 
and fast definition.” 2 J. Moore, Moore’s Federal 
Practice ¶ 4.11[2] at 4–128 (2d ed. 1990). Indeed, 
these quaint terms are now archaic and survive only 
in religious hymns, romantic sonnets and, unhappily, 
in jurisdictional statutes. 
  
The phrase “dwelling house or usual place of abode” 
to describe where service can be made has its origin 
in Equity Rule 13. Yet, “[d]espite the length of time 
the language ... has been a part of federal practice, 
the decisions do not make clear precisely what it 
means.” 4A C. Wright & A. Miller, Federal Practice 
and Procedure § 1096, at 73 (2d ed. 1987). We do 
not here intend to reconcile decades of conflicting 
authority. Instead, we decide this case on the facts 
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presented with a recognition of the realities of life in 
this the winter of the twentieth century. 
  
As leading commentators observe, “[i]n a highly 
mobile and affluent society, it is unrealistic to 
interpret Rule [4(e)(2)] so that the person to be 
served has only one dwelling house or usual place of 
abode at which process may be left.” Id. at 79–80 
(footnote omitted). This case presents a perfect 
example of how ineffectual so wooden a rule would 
be. 
  
Khashoggi is a wealthy man and a frequent 
intercontinental traveller. Although he is a citizen of 
Saudi Arabia and considers the Riyadh compound 
his domicile, he spent only three months there in 
1986. Khashoggi testified that the Olympic Tower 
apartment was only one of twelve locations around 
the world where he spends his time, including a 
“home” which he owns in Marabella, Spain, and 
“houses” in Rome, Paris and Monte Carlo. The 
conclusion that only one of these locations is 
Khashoggi’s “usual place of abode”, since he does 
not “usually” stay at any one of them, commends 
itself to neither common sense nor sound policy. 
  
 There is nothing startling in the conclusion that a 
person can have two or more “dwelling houses or 
usual places of abode,” provided each contains 
sufficient indicia of permanence. State courts 
construing state statutes containing similar language 
have arrived at this result where the defendant 
maintained one residence for certain days of the 
week or certain months of the year and another 
residence for the balance of his time. Some courts 
have expressly required that the defendant sought to 
be served be actually living at the residence at the 
time service is effected.  
  
Although federal practice under Rule [4(e)(2)] has 
not produced consistent results, we believe that 

application of the rule to uphold service is 
appropriate under these facts. 
  
 It cannot seriously be disputed that the Olympic 
Tower apartment has sufficient indicia of 
permanence. Khashoggi owned and furnished the 
apartment and spent a considerable amount of 
money remodelling it to fit his lifestyle. Indeed, in 
July 1989, Khashoggi listed the Olympic Tower 
apartment as one of his residences in a bail 
application submitted in connection with the 
criminal proceedings. Since Khashoggi was actually 
living in the Olympic Tower apartment on 
December 22, 1986, service there on that day was, if 
not the most likely method of ensuring that he 
received the summons and complaint, reasonably 
calculated to provide actual notice of the action. 
Surely, with so itinerant a defendant as Khashoggi, 
plaintiff should not be expected to do more. 
  
We conclude, therefore, that service of process on 
Khashoggi should be sustained under Rule [4(e)(2)] 
because the Olympic Tower apartment was a 
“dwelling house or usual place of abode” in which 
he was actually living at the time service was 
effected. We express no opinion upon the validity of 
service had Khashoggi not been actually living at the 
Olympic Tower apartment when service was 
effected. 

CONCLUSION 

Since service was properly effected on Khashoggi, 
his motion pursuant to Rule 60(b)(4) to vacate the 
default judgment entered on the original complaint 
for want of personal jurisdiction was properly 
denied. Accordingly, we affirm. 
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