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Bid Requirement for CAF Expected

FCC Expected to OK $1.5 Billion E-rate Cap Increase
The FCC is expected to approve the order proposed by Chairman Tom Wheeler to raise E-rate’s
spending cap by $1.5 billion, at its meeting Thursday (see 1411170042). A number of significant other
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issues were up in the air, but education, library and industry lobbyists said they expected the commission
to take steps to make it easier for schools and libraries to get connected to broadband, including requiring
Connect America Fund (CAF) recipients to submit bids to serve the institutions. Schools and libraries have
complained about not getting bids from broadband providers to serve them.
A cap increase would be hailed by schools and libraries, which said the funding hasn’t been increased in years. “Thursday could be a very big day for the nation’s schools and libraries,” said Phillip
Lovell, Alliance for Excellent Education vice president-federal advocacy.
“It’s a tough time to talk about proactive policies that put our children first in this constrained Washington, D.C., environment,” said Mary Kusler, National Education Association director-government relations. The cap increase would do just that, she said, “giving children living in poverty or in rural areas the
same access as everyone else.” The FCC declined comment. Teachers and librarians were invited to speak
at the commission meeting, one advocate said. Commissioners Mike O’Rielly and Ajit Pai were critical of
the proposed cap increase, but neither office said Wednesday how those members planned to vote.
The commission at its meeting is also expected to approve raising CAF’s minimum broadband speed
requirements (see 1412090057).
NCTA, Charter Communications and Comcast in recent days pushed for a cap on new infrastructure,
arguing that without it, there might not be enough money left over for maintaining networks, said an ex parte
filing. Cisco, fearing not enough money would be left over for Wi-Fi connections within schools, pushed for
an annual cap on spending to build fiber to schools, said another ex parte filing describing a Dec. 4 meeting
with an aide to Commissioner Jessica Rosenworcel. Education advocates opposed both proposals.
The USF Rural Health Care Program has an infrastructure cap to “ensure that the Fund does not devote
an excessive amount of support to large up-front payments for [applicants’] self construction, which could potentially foreclose [applicants’] ability to use the Fund for monthly recurring charges for broadband services,”
NCTA said, quoting from the healthcare policies in the ex parte report of meetings Dec. 2 with aides to commissioners Mignon Clyburn, O’Rielly, Pai and Rosenworcel. The problem the commission “is trying to solve
is closing the rural fiber gap,” countered EducationSuperHighway CEO Evan Marwell in an email. “We need
to do this as quickly as possible because every year we wait is another year that millions of rural students are
being left behind on the wrong side of the K-12 digital divide. Artificially limiting the number of schools that
can be connected to fiber in a given year may significantly slow things down.”
Also unknown was how the commission will deal with a push by the Urban Libraries Council,
represented by ex-FCC Chairman Reed Hundt, to give the nation’s largest libraries more E-rate funding
than the flat fee given to all libraries. The ULC has argued the flat-fee, based on square footage, is unfair
because it rewards larger suburban libraries over smaller urban libraries that serve more people. Hundt said
Wednesday he didn’t know how the commission will handle the issue. “I’m holding my breath. My face is
turning red and I’m in a supplicant’s position,” he said.
Increasing the total E-rate spending cap is “long overdue,” Hundt said, adding he hoped Republican
commission members will support it. The program “helps children, the unemployed, and poor people,” he
said, and should not be “held hostage by Washington partisanship.”
Education and libraries advocates, based on conversations with the agency, were optimistic about
provisions that would allow schools to use E-rate funds to activate dark fiber (see 1411200032). The com-
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BENEFITS FOR CONSUMERS ACROSS AMERICA,

PILED HIGHER THAN YOUR HOLIDAY DINNER PLATE.
A merger with tangible consumer benefits leads to an amazing record of support at
the FCC. Dozens of governors, over 25 unions and locals, over 25 local chambers, over 45
state and local officials. Content and program providers, farm bureaus, technology companies and
more. Our merger delivers choice, competition with cable, mobility and faster Internet service to
more of America. It seems the only thing we don’t offer is a post-holiday gym membership.

Learn more at www.ATTandDTV.com.

“With six million more people coming to Florida by 2030, expanded access to the latest Internet
technology will help achieve greater opportunity, enhanced productivity, and increased business development
for all Floridians. I encourage you to approve the AT&T and DIRECTV merger.”
Mark Wilson, President & CEO of Florida Chamber of Commerce, FCC Filing, 12/04/14

“The combined company will bring access to state-of-the-art Internet access to millions of customer locations
throughout the country, mainly in more rural and underserved communities – including many in Kansas.”
Kansas Governor Sam Brownback, FCC Filing, 10/06/14

“Given that AT&T and DIRECTV primarily serve different markets, their merger presents few anti-trust concerns.
Rather, the combination of high-speed broadband and video will result in a stronger competitor against
locally dominant cable services.”
Asian Pacific American Labor Alliance – AFL-CIO, FCC Filing, 10/15/14

“The combined company will bring new and better high-speed broadband options to millions more Americans,
the majority of them in rural areas. This is something that rural Colorado desperately needs.”
Colorado Farm Bureau, FCC Filing, 09/10/14

“[F]aster Internet service means putting many new benefits within reach of our residents. Seniors… with
medical conditions could be able to access new Internet-based monitoring services. Students will be able to
access specialized online education…. By approving the AT&T and DIRECTV merger, the FCC will spur
new high-speed service in this area.”
Mayor Scott Bruns, Walker, MN, FCC Filing, 10/16/14

+
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mission is also likely to change the definition of “urban clusters” that school districts said unfairly denied
some districts the ability to get higher amounts of E-rate funds designated for rural schools, said Noelle
Ellerson, American Association of School Administrators associate executive director-policy and advocacy.
Bob Wise, Alliance for Excellent Education president and former Democratic West Virginia governor,
backed the $1.5 billion cap increase. “No modern business expects to function without access to high-speed internet,” he said in a written statement. “Why should we expect it of our schools and libraries?” — Kery Murakami

AWS-3 Auction Hailed

FirstNet’s Attention Mostly Focused on Pending Request for Proposal, GM Says
Outreach and a pending request for proposal as FirstNet builds a network is dominating the time and
attention of staff, acting General Manager TJ Kennedy told the FirstNet board Wednesday. “Almost everything else that we do in FirstNet supports these two efforts,” Kennedy said. The day after the release of a
Commerce Department Inspector General report on irregularities at FirstNet (see 1412090043), the board
met Wednesday, with members stressing the progress that has been made so far by the authority, established
by the 2012 spectrum law.
Kennedy said he’s encouraged by the high totals of provisionally winning bids in the FCC’s AWS-3
auction. While bidding in the auction has slowed, it topped $43 billion Wednesday. There has been “lots of
vigorous bidding,” said Kennedy. The results “give us great confidence that we’re now going to be funded
for our initial $7 billion worth of funding,” he said.
FirstNet is pleased with responses to a recent request for information, preliminary to an RFP, Kennedy said. The responses are confidential. Eighty-three of the 122 responses came from industry, he said.
“We definitely feel we received enough responses and enough valid, very strong responses that we’re
going to have good competition.” Small and large carriers and vendors responded to the RFI, he said.
FirstNet plans a series of “industry days” next year to update vendors and carriers on the latest thinking
at FirstNet, Kennedy said.
FirstNet is reaching out to the states, with initial consultation meetings already held in eight states
and 25 more in the works, Kennedy said. The ninth is slated for Florida later this week, a spokesman said.
“States are very, very different,” Kennedy said. “A lot of good work is being done here.” All of the states
have seen some big incidents in recent years, from mall shootings to mudslides and bridge collapses, he
said. States “know what works and didn’t work for communications,” he said.
Coverage has been brought up as a big issue at every meeting, especially for rural and tribal areas,
Kennedy said. Local officials are also concerned about the affordability of the network, coordination with
federal agencies, cybersecurity and how the network will be structured, including priorities and the amount
of bandwidth, he said.
FirstNet also said Jeff Johnson, a retired fire chief and board member, has been named vice chairman. Johnson said at this point FirstNet’s message must be vague. “Until we have an RFP award and we
have a partner and we have an offering, we really don’t have a lot of specificity” to offer, he said. “We can
get in the ballpark, but we cannot be profoundly specific.” — Howard Buskirk
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Seven-Day Window

Fox, NBCU Eyed After CBS-Dish Carriage Agreement
Brings Dismissal of Litigation Against AutoHop
Following the carriage agreement last week between CBS and Dish Network, a precedent may be
set for ad-skipping technology and pending litigation over Dish’s Prime Time Anywhere and AutoHop offerings, attorneys said. The agreement will result in dismissal of such litigation between the companies (see
1412090029). The same action was taken in Dish’s most recent agreement with Disney (see 1403190073).
Cases against the technology brought by Fox and NBCUniversal are still pending.
The pact is a “mutually beneficial agreement for both parties,” said Joseph Clayton, Dish CEO. “Every
programming contract is different,” he said Wednesday at a CES event. “I would say that the Disney/ABC
family, ESPN, is probably more of a landmark because it opened the door for the OTT [over-the-top] rights.”
Court decisions so far on the issue gave Dish “somewhat of a win,” which probably allowed it to use
them as leverage in those negotiations, said Mary Kelly, a media economics assistant professor at Villanova
University. Dish was successful in the courts, “at least on the copyright issue,” she said. Fox and NBC will be
talking about similar arrangements, she said. “The door was open with Disney and it got wider with CBS.”
It shows CBS and Disney weren’t confident about winning the copyright lawsuit, said a cable industry attorney. That’s probably the correct analysis, he said. If Fox also acquiesces and reaches some
kind of agreement along these lines, “it seems likely they could reach an agreement with Dish on the same
grounds,” he said. Fox and NBC would have to consider this option, he added: “It’s an easy route to take
that avoids a lot of litigation costs and uncertainty, and it allows them to get their carriage agreements in
place that becomes a template for them.”
Dish agreed that subscribers wouldn’t be able to use the ad-skipping function until seven days after
a program airs. Giving up something that it’s otherwise legally allowed to do is the “give and take of business negotiations,” said John Bergmayer, Public Knowledge senior staff attorney. The AutoHop decision
was a really good one because it opens the door for other companies to provide a service similar to AutoHop, he said. Previous decisions on the lawsuit clarified the precedent from the 1984 Betamax case, he
said. “That’s one of the nice things about good, solid, legal precedent,” he said: “It doesn’t just apply to one
company, but to anyone else who wants to do something similar.” The door is open for other people to offer
similar services, Bergmayer said. Consumers won’t have to depend on just one company to do it, he said.
The seven-day window offers a mutually beneficial arrangement, the cable attorney said. Consumers
can use the ad-skipping feature, and it prevents the broadcasters from losing ad revenue in the initial window, he said.
Carriage agreement terms that offer OTT distribution could be a trend, some of the attorneys said.
“It’s the way customers want to view content,” Kelly said. It was important for Dish to have negotiated that
“because they weren’t as well-positioned as the other ISPs,” she said. It shows that what’s important now
isn’t just the linear programming feeds, and how much is paid per subscriber for them, Bergmayer said.
Having ancillary rights of on-demand content and the ability to include it in online platforms “are where a
lot of negotiations have been happening,” he said.
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“Dish is methodically trading away its Hopper rights for concrete progress toward an OTT service,”
said Paul Gallant, an analyst at Guggenheim Partners. “If they got less from CBS than from Disney, it might be
because of all football CBS is carrying these days. ... Not a good time for Dish to lose CBS.” — Kamala Lane

Riders Galore

Hill Funding Compromise Leaves FCC Short on Desired Cash
FCC funding won’t change in the next year if Congress moves forward with the compromise bicameral funding package unveiled Tuesday night. The 2015 Consolidated and Further Continuing Appropriations Act slates just under $340 million for the agency, far less than requested, as well as containing several
provisions touching on everything from call completion problems to the waiver process for broadcaster
joint sales agreements to extending the Internet Tax Freedom Act and to the Internet Assigned Numbers
Authority transition process (see 1412100054).
The House geared up Wednesday for a possible Thursday vote. Current government funding ends
Thursday at midnight, with many wondering whether Congress can advance this measure by then.
“It’s looking increasingly bleak for that to happen,” Senate Commerce Committee ranking member
John Thune, R-S.D., told reporters at the Capitol Tuesday before the package’s release. He believes shortterm continuing resolutions may “possibly” be necessary to fund the government after Thursday as Congress works through this package. Timing depends on “whether you have senators who want to burn all the
time,” Thune said, anticipating Congress possibly working past the initial recess date of Thursday into the
weekend or beyond. “But I think the result will be the same,” he said, suspecting eventual passage.
This is the fourth consecutive year that Congress has frozen the FCC’s budget at this level, the
House Appropriations Committee said in a bill summary. The FCC had no comment. The $1.1 trillion budget encompasses 11 of 12 appropriations bills, providing funding through Sept. 30, with the Department of
Homeland Security funded under a separate continuing resolution expiring Feb. 27.
The appropriations process derailed partway through this year, with Congress adopting a continuing
resolution to fund the government this fall. The House had passed a controversial budget in July (HR-5016)
that would have allocated the FCC $323 million for FY 2015, more than a $50 million less than what the
White House requested (see 1407280036). The Senate Appropriations Financial Services Subcommittee
approved a budget matching the White House request but failed to advance it. FCC Chairman Tom Wheeler
had testified before Congress multiple times that the agency needed more money to upgrade its frequently
failing website and for enforcement action.

Appropriations Riders
The appropriations package includes several key provisions touching on telecom and media matters.
“The FCC is directed to outline the process and factors it will use in evaluating waiver requests regarding
the recently promulgated rules addressing Joint Sales Agreements,” one provision read, according to a
Financial Services section, referring to FCC limits on joint sales agreements approved last spring. “There is
concern that questions surrounding this waiver process have caused uncertainty for many broadcasters and
possible delays in approval of applications for broadcast license transfers.”
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Sen. Roy Blunt, R-Mo., spearheaded this provision, with support from Sen. Chuck Schumer,
D-N.Y., and Appropriations Committee Chairwoman Barbara Mikulski, D-Md., one industry official told
us. Blunt had first proposed and then withdrew an amendment focusing on this issue at a September markup
session for Senate Commerce Committee satellite TV legislation. The provision would mean that Wheeler
can’t arbitrarily deny broadcaster joint sales agreements, the official said.
The funding bill’s Internet Tax Freedom Act extension through Oct. 1 is clear indication that a “battle” is coming over the Marketplace Fairness Act (HR-684) next Congress, said Executive Director Andrew
Moylan of the R Street Institute, a free-market think tank. R Street opposes MFA. There’s no reason for a
relatively short extension of an “utterly noncontroversial” bill unless there’s forthcoming attempt to link it
to MFA, he said. Moylan said he expects the House Judiciary Committee to address Internet sales tax issues
next year.
ITFA’s “short-term” extension “points to a broad desire in both parties to solve ITFA and MFA
together,” said Jason Brewer, Retail Industry Leaders Association vice president-communications. “We're
hopeful that Congress will do what’s right in 2015 and end the special treatment currently given to online
sellers.” RILA supports MFA.
The FCC would also have to submit a report to the Senate and House Appropriations committees
within 90 days “detailing the agency’s efforts to resolve call completion issues and to prevent discriminatory delivery of calls to any area of the country,” another provision said. Another section forbids the FCC
from modifying rules that deal with USF single-connection or primary line restrictions, it said.
NTCA is “pleased that members of Congress continue to take leadership roles in seeking an end to
this epidemic, and we’re grateful that the significance of this issue has been recognized by its inclusion in
such important legislation,” CEO Shirley Bloomfield said.

FTC Funding Steady
The omnibus funding bill would provide $293 million for the FTC, matching what the agency
requested. The Commerce Department would receive more money than in FY 2014—$8.5 billion, $286
million more than what was enacted this year. Of that money, $3.5 billion would go to the Patent and Trademark Office, $434 million more than what was enacted in FY2014. The National Institute of Standards and
Technology would receive $864 million, $14 million more than what’s currently enacted. NTIA would receive $38.2 million, below the $51 million requested by the executive branch but slightly higher than what
the House allocated this summer. References to cybersecurity coordination and funding fill the package
across various sections, with millions allocated in different parts of the federal government. The Privacy
and Civil Liberties Oversight Board would also receive a boost under this package, with $7.5 million slated
for its operations available through Sept. 30, 2016.
Some Democrats signaled displeasure with the compromise. House Leader Nancy Pelosi, D-Calif.,
on Wednesday called certain unrelated provisions of the measure “destructive,” also criticizing Republicans for posting the text in the “dead of night.” The package was released about 8 p.m. Some Republicans,
meanwhile, have wanted the vehicle to combat White House policies more aggressively.
Mikulski, speaking on the Senate floor Wednesday, anticipated the package passing through the
House and Senate Thursday before the midnight expiration, calling it a “monumental achievement.”
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The White House hadn’t decided whether the president would sign the package, Press Secretary Josh
Earnest said.
Any lawmaker “around here can slow things down if they want to,” Thune said. “We may have
some people who will want to speak to it. We may have some people who want to object to portions of it.
But in the end, I don’t see it getting derailed.” He jokingly called the situation a “Christmas ritual” on Capitol Hill. “If it comes out of the House with a big vote, gets over here, and unless there’s something really
objectionable in there, and most of this stuff has been vetted by the leaders of the committees, I think in
the end this is going to get done, so it’s just a question of whether it drags out for a long indefinite time or
whether it gets done fairly quickly,” Thune remarked. — John Hendel and Joe McKnight

Shimkus to Reintroduce DOTCOM

IANA Provision in Funding Bill Ignites Debate Over U.S. Role in Internet Governance
The fault lines of ongoing Internet governance debates were exposed Tuesday with Congress’ release of a bicameral funding measure that would temporarily prohibit NTIA from using its funds for the
Internet Assigned Numbers Authority transition. The omnibus bill would deny NTIA funds for the transition through Sept. 30, the same date NTIA expected its IANA contract with ICANN to expire. Milton
Mueller, a professor of information studies at Syracuse University, slammed what he perceived as the
hypocritical approach some Republicans bring to Internet governance issues. Other ICANN stakeholders
applauded the measure, saying more time is necessary to achieve viable IANA transition and ICANN
accountability proposals.
Rep. John Shimkus, R-Ill., supports the IANA provision in the funding bill, which he expects to
pass, said a spokesman. Shimkus is the sponsor of the Domain Openness Through Continued Oversight
Matters (DOTCOM) Act (HR-4342), which would delay the transition for up to one year until a GAO
study on the proposal (see 1406020071). “Congress and the American people deserve a thorough review of
what’s at stake in the IANA transition,” said the spokesman. He said Shimkus will reintroduce DOTCOM
in the next Congress.
The IANA transition is being used as a “political football by a small number of partisan Republicans who, in their rush to embrace the thesis that everything the Obama administration does is wrong, have
forgotten that they are supposed to be the anti-big government party,” said Mueller, an IANA Coordination
Group Generic Supporting Names Organization member.
“The message is that the Democratic Senate and the Republican House share concerns about the
transition and want answers prior to its occurrence,” said Phil Corwin, founding principal of e-commerce and intellectual property law consultancy Virtualaw. The funding measure provides “reasonable
breathing room to the ICANN community to complete its work on the IANA transition and accompanying enhanced ICANN accountability measures,” he emailed. But the bill isn’t a “reversal” of the
transition itself, said Corwin. “The NTIA and ICANN have always stated that September 2015 was a
goal and not a deadline.”
It’s important to remember that this is an action of Congress, not a federal agency, said John Laprise,
an Internet governance scholar and consultant. The former is made up of “a lot of people who barely un-
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derstand the internet let alone IANA or ICANN or root zone file,” he said. “The sophisticated international
community understands this is the ugly sausage making of democracy.”
The funding bill isn’t an “attempt to stop the transition, as far as I can tell,” said NetChoice Executive Director Steve DelBianco. “It seems designed to prod NTIA to do a short extension of its current IANA
contract, since it allows NTIA to resume using funds to plan the transition after September.” The funding
measure appears to imply that the U.S. “wants to hold on to IANA—even if they aren’t sure why,” said
Michele Neylon, managing director of Blacknight Solutions, an Ireland-based domain registrar. “It’s not a
very positive message to send other governments and might cause even more friction with Brazil, France,
Germany, China and Russia.”
“Any transition [proposal] will need signoff from a broad array of stakeholders,” said Daniel Castro,
Information Technology and Innovation Foundation senior analyst. The “takeaway” for those involved in
the transition’s proposal process is that “Congress is paying attention,” he said. “They need to come up with
a plan that can pass muster with those who have concerns,” Castro emailed.

Timeline Shift?
Mueller said he didn’t think the bill, if passed, would delay the transition. The “bulk” of the transition’s planning is being done by the ICANN community and doesn’t rely on funding from Congress, he
said. Mueller said he didn’t think the bill would pass, but even if it did, NTIA would “just costlessly let the
contract expire and allow the community to implement the new plan.” At “worst, it just delays the expenditures until October,” he said.
The funding bill shouldn’t “alarm global stakeholders or the ICANN working groups already planning the IANA transition,” said DelBianco. “We have lots of work to do and aren’t depending on NTIA
funds to help us.” The “aggressive timelines” for the transition’s corresponding accountability proposal
process may require the “extra time an IANA extension would allow,” he said. “Most of the work on the
proposed transition is being done by those outside of government, so that work will continue,” said Castro.
Whether the measure would delay the transition is “unclear” and depends on whether NTIA or the
Commerce Department needs the funding to complete the transition, Laprise said. If Commerce can “allocate or reallocate preexisting funding” for the transition, then “talk of delay is premature,” he said. Delay
wouldn’t likely be a “significant problem,” he said. NTIA’s review of the transition was “always going to
take time and is likely to be the subject of multiple external reviews,” said Laprise.
“A modest extension of the timeline will assist the ICANN community to have sufficient time to
fully develop, stress test, and implement enhanced ICANN accountability measures,” said Corwin. The
September deadline was “probably insufficient time to complete that work and that some extension of the
current contract would be required,” he said: The funding bill “just acknowledges that reality.”

U.S. Role
Certain conservatives have “revealed their hypocrisy on the issue of governmental involvement in
Internet governance,” said Mueller, citing Wall Street Journal columnist Gordon Crovitz. Such conservatives aren’t “now, and probably have never been, supporters of open markets and cyberspace self-governance; they just want to keep their government in a superior position over other governments,” he
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said. Mueller said he couldn’t “convey how thoroughly damaging that message is to the greater cause of
Internet freedom.”
U.S. “control” over IANA is “modest and benefits all stakeholders and governments by putting
teeth in the Affirmation of Commitments,” said Corwin. “The issue is not whether the U.S. will relinquish
control but whether it will do so in the context of a fully considered and well-developed transition plan and
accountability enhancements.”
The funding measure “strengthens the case” to get governments out of Internet governance, said Laprise. Many in Congress are making an “ill-informed decision” about Internet policies, he said. “By extension, this rules out governments across the board.” The U.S. government has been the “referee ensuring that
everyone plays by the rules,” said Castro. That’s another way of saying governments should “stay on the
sidelines,” he said. “Critics are concerned about what will happen without a referee,” but they don’t want
the U.S. government to “expand its role,” he said. — Joe McKnight

House Agreement Likely

Senate Passes DHS-Centric Cybersecurity Bill
The Senate passed the Department of Homeland Security-centric National Cybersecurity Protection
Act (S-2519) by unanimous consent Wednesday. The bill codifies DHS’s current cybersecurity role, primarily via the department’s National Cybersecurity and Communications Integration Center (see 1412080071).
Senate passage of the bill is “critical” for DHS to continue to build “strong relationships with businesses, state
and local governments, and other entities across the country so that we can all be better prepared to stop cyber
attacks,” said Senate Homeland Security Committee Chairman Tom Carper, D-Del., in a statement.
The House is likely to sign off on S-2519, which included some language from the House-passed
National Cybersecurity and Critical Infrastructure Protection Act (HR-3696), an industry lobbyist told us. A
second cybersecurity bill, the Federal Information Security Modernization Act (S-2521), passed the Senate
Monday (see 1412090040). It’s likely to face continued opposition in the House, the lobbyist said. That
bill primarily updates the existing Federal Information Security Management Act but differs from a Housepassed version of the bill (HR-1163).
S-2519 didn’t include language from HR-3696 that would have amended the Support Anti-terrorism
by Fostering Effective Technologies (Safety) Act of 2002 to let companies seek liability protections for
sharing cybersecurity information with DHS. That provision was the last chance for improving cybersecurity information sharing during the 113th Congress given that the controversial Cybersecurity Information
Sharing Act (S-2588) stalled in the Senate, the industry lobbyist said. Senate Homeland Security ranking
member Tom Coburn, R-Okla., said in a statement that S-2519 “sets the stage for future legislation for cyber security information sharing that includes liability protections for the private sector.”
“I’m surprised they passed anything to do with cybersecurity,” said former FCC Public Safety Bureau Chief Jamie Barnett, a telecom and cybersecurity lawyer at Venable. “I just didn’t think it was going to
happen, so this a step forward.” S-2519 and S-2521 are two of the few cybersecurity bills the Senate passed
during the 113th Congress. S-2519 “isn’t as far-ranging a cyber bill as we could have hoped for, but there’s
a greater likelihood that we’ll see more out of the 114th Congress,” Barnett said. Absent better liability
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protections, tax incentives or another form of incentive, “I don’t think we can really expect major jumps in
cybersecurity that have to occur in the private sector,” he said. — Jimm Phillips

Pirate Bay Shuttered

Whitehouse Spotlights Online Infringement at Lee, Marti Confirmation Hearing
Senate Judiciary Committee members quizzed two White House IP appointees at a confirmation hearing
Wednesday, asking about their commitment to patent reform and curbing digital copyright infringement. President Barack Obama nominated Michelle Lee as Patent and Trademark Office director and
Daniel Marti as U.S. intellectual property enforcement coordinator earlier this year. Lee and Marti have
“strong qualifications and a proven track record” on IP enforcement, said incoming committee Chairman and current ranking member Chuck Grassley, R-Iowa. Outgoing committee Chairman Patrick
Leahy, D-Vt., said he anticipated working with Republicans and Democrats next Congress to address
“so called patent trolls.”
Committee member Sheldon Whitehouse, D-R.I., used his personal tablet to illustrate the ease with
which a consumer can find copyright infringing material through a Google search. After locating such content on
The Pirate Bay, a website charged with massive copyright infringement, Whitehouse pointed out the site’s use
of Visa, MasterCard and other payment processors. He asked Lee, formerly deputy general counsel at Google,
whether the search company could do anything to prohibit or reduce the use of such sites. Lee said she didn’t
know. Whitehouse said someone with Lee’s former job would’ve known whether the company was taking appropriate measures to counter pirating sites if it were pursuing the issue “aggressively.” He also expressed “real
concern” about the effectiveness of voluntary measures to combat such piracy. Marti had said earlier that he
would work to ensure that major credit card and other companies aren’t cooperating with such sites.
Media reported Tuesday that Swedish police raided The Pirate Bay’s location in that country and
shut down the site. Sweden’s police conducted a similar raid on the site in 2006 (see 0606010148). A Swedish court in 2009 found some of the site’s operators guilty of copyright infringement (see 0904200116).
Lee said, in response to a question from Grassley, that the PTO’s most significant challenge is issuing the “very best quality patents.” Lee acknowledged that “abusive” patent litigation continues to be a
“problem” and that the office will look to “strike the right balance” on the issue. Grassley asked Lee what
she intended to do about the alleged telework abuses at the PTO (see 1411180028). Lee said some employees already have been fired, but she would continue to follow up on the matter as director. “If heads don’t
roll, nothing really changes,” said Grassley.
The post-grant reviews stemming from the Leahy-Smith America Invents Act, passed in 2011, have
proven to be a “popular,” “cost effective” and speedier method of resolving “patent validity” issues, said
Lee. She said she would continue to work on improving those reviews.
The Innovation Alliance and pharmaceutical and educational groups sent a letter Tuesday to House and
Senate Judiciary Committee leadership, saying they would “strongly oppose legislation that would weaken the
overall patent system.” “We are even more concerned that some of the measures under consideration over the
past year go far beyond what is necessary or desirable to combat abusive litigation,” the letter said. It said that
patent lawsuit filing dropped by 40 percent from September 2013 to September 2014. — Joe McKnight

12—COMMUNICATIONS DAILY

THURSDAY, DECEMBER 11, 2014

Comm Daily® Notebook
Sixty tech companies, including Cisco, Ericsson and IBM, wrote FCC commissioners and congressional leaders Wednesday saying a Communications Act Title II approach on net neutrality could mean a
$45.4 billion drop in capital investment over the next five years, a Telecommunications Industry Association
news release said. “The robust support for this letter demonstrates that Title II is a significant threat to the tech
companies that build and support the Internet,” said Scott Belcher, CEO of TIA, which organized the letter, in
the release. “These companies are at the heart of our economy, and are driving the innovation and investment
that has made the Internet the revolutionary force it is today. This letter sends an unambiguous message that
reclassifying Title II would be detrimental to today’s Internet, harming consumer, job creation and economic
growth,” Belcher said. “Title II would lead to a slowdown, if not a hold, in broadband build out,” the letter
said, “because if you don’t know that you can recover on your investment, you won’t make it. The investment
shortfall would then flow downstream, landing first and squarely on technology companies like ours, and then
working its way through the economy overall.” Groups advocating a Title II approach dismissed the letter.
“The companies that hope to profit from a non-neutral net by selling hardware and software that support prioritization hate the idea of an open Internet. Shocking,” said Public Knowledge Senior Vice President Harold
Feld. “There are a couple of four-letter words that leap to mind,” said Free Press Policy Director Matt Wood in
an email. “Zero, and dumb.” The companies, “who chiefly supply hardware and spying technology to broadband providers, obviously have no problem parroting ISPs’ empty claims about Title II,” said Wood. “But
there is zero evidence to support them.” Free Press also announced it will hold a rally before the commission’s
Thursday morning meeting urging quick adoption of net neutrality rules under Title II, a release said. FCC
Chairman Tom “Wheeler claims he needs more time to mull over Net Neutrality, but he should have all the
info he needs right now to safeguard the open Internet,” Free Press Field Director Mary Alice Crim said in the
release. “Americans can’t afford any further delays. The overwhelming public support for Title II protections
is all the agency needs to take immediate action."
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The FCC is seeking applicants for a two-year term on its Consumer Advisory Committee, which
was recently re-chartered. Applications and nominations are due at the FCC Jan. 19, the FCC said in a public notice. The CAC dates back to 2000 and it has been renewed eight times, the agency said. Board membership for the most recent term formally expired in October. The FCC is also seeking applicants for its
new Disability Advisory Committee, said a notice in the Federal Register. Applications are due by Jan. 15.

Capitol Hill
The House Judiciary and Homeland Security committees will have several new Republican members next Congress, the committees announced Wednesday. Judiciary will include Reps. Mike Bishop of
Michigan; Ken Buck of Colorado; John Ratcliffe of Texas; Dave Trott of Michigan; and Mimi Walters of
California. Homeland Security will now include Reps. Buddy Carter of Georgia; Will Hurd of Texas; John
Katko of New York; Barry Loudermilk of Georgia; Martha McSally of Arizona; Ratcliffe; and Mark Walker
of North Carolina. Democrats haven’t announced new committee members.

The topic of the final House Communications Act update white paper is, as expected (see 1410020036),
video policy, the committee said Wednesday. “As we often noted during our work to reauthorize the satellite
television law, the marketplace for video content and distribution has changed dramatically in recent
years and continues to evolve,” said Commerce Committee Chairman Fred Upton, R-Mich., and Communications Subcommittee Greg Walden, R-Ore., in a joint statement. “We are long removed from
the days of one TV per household, bulky box sets that often doubled as living room furniture. Now,
Americans are clamoring for more content and choices, and the ability to view videos whether home
or on the go on the platform of their choosing.” The document is the sixth white paper that House
Republicans have issued over the past year, seeking feedback in a broader goal to overhaul the Communications Act. Responses to the six-page white paper are due Jan. 23. It asks five overarching questions, examining broadcasters’ role as a “public trustee” and how a new Communications Act should
treat over-the-top video services. “How have market conditions changed the assumptions that form
the foundation of the Cable Act?” the paper asked. “What changes to the Cable Act should be made in
recognition of the market?”

The Senate Commerce Committee approved Tuesday night by voice vote the nomination of Willie
May to be undersecretary of commerce for standards and technology . Lawmakers had met in an executive
session to consider multiple nominees.

Rep. Grace Meng, D-N.Y., pressed Senate Commerce Committee leadership to advance the Anti-Spoofing Act (HR-3670). She’s a backer of the bill, which would take on what Meng calls the “national plague” of caller ID spoofing and modify the Truth in Caller ID Act. “I strongly urge you to favorably
consider the unanimous consent petition that has been filed,” she said in a Tuesday letter, “and to discharge this legislation from the Senate Commerce Committee so that it may be considered by the Senate
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before the end of this Congressional term.” Meng knows of no opposition, she said. The House approved
the bill in September.

Wireline
Communities in Mississippi and around the country should take the fact that 100 million Americans
aren’t using broadband as an “opportunity and a challenge,” FCC Commissioner Mignon Clyburn told the
Mississippi Broadband Coalition Summit. She urged those trying to increase broadband usage to frame the
discussion on the possibilities it brings, in Dec. 2 remarks posted on the commission’s website Wednesday.
“The goals here are economic development, decreases in unemployment, gains in education, and improved
healthcare,” she said. “Too often, we think of these as happy by-products of broadband access. But, how
you frame a problem, makes all the difference in finding a solution.” The FCC’s multidisciplinary Connect2Health Task Force’s vision of everyone being connected “to the people, information and services they
need to get well and stay healthy” is an example of focusing on the goals, she said. The “benefit of a grand
vision is that it can help people who haven’t drunk the broadband Kool-Aid better understand the value
proposition of broadband,” Clyburn said. “It can help Mississippians who have to choose how to spend
limited discretionary income, choose to spend it on broadband. It can transform the conversation from one
about surfing the Internet (which some people may not fully value), to one about improving the health of all
Mississippians—imagine the economic value that could be created if there were no lost days at work due
to illness. It can take a [medical] provider network stretched thin and give it more tools to fight obesity and
diabetes before the Mississippi safety net cracks under the weight of chronic disease. And, it will give hope
to a nation filled with other communities facing these same problems.”

Existing alarm systems must be tested as part of any IP transition trial to ensure they'll communicate with monitoring centers after the transition, without requiring changes for customers or the security
company, Paul Plofchan, ADT vice president-government and regulatory affairs, and Rachel Sanford, ML
Strategies director-government relations, told FCC Wireline Bureau officials Dec. 4, said an ex parte filing
posted Tuesday in docket 14-174. Because some broadband providers offer alarm services, the switch from
copper-based to IP-based services could lead to a “severe distortion” in the market, ADT said. Approaches
could include barring broadband providers’ technicians from trying to sell the company’s alarm systems
during service calls, and communicating to customers that their existing alarm service is compatible with
the new communications service, ADT said.

An idea pushed by FCC Commissioner Mignon Clyburn to have a federal agency determine
Lifeline eligibility (see 1411120026) may not be more efficient, officials from companies making up the
Lifeline Connects Coalition told Ryan Palmer, chief of the Wireless Bureau’s Telecom Access Policy Division Dec. 5, said an ex parte filing posted Wednesday in docket 11-42. Citing 2013 Universal Service
Administrative Co. statistics, the group said administrative expenses were 1.29 percent of USF disbursements, while administrative costs for the Supplemental Nutrition Assistance Program were 9 percent.
Involved in the meeting were Brian Lisle, president of the Telrite Corp.; Jeni Kues, of i-wireless; several
Blue Jay Wireless officials including CEO David Wareikis; CGM founder Chuck Campbell; and Kelley
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Drye’s John Heitmann and Joshua Guyan. Clyburn “encouraged all parties to respond [to her ideas] ...
on the best ways to reform Lifeline for the broadband era,” Clyburn’s office said. “We look forward to
a meaningful debate involving all interested parties in order to achieve the goal of affordable broadband
for everyone.”

Mandating intrastate competition for inmate calling services to try to decrease rates, as FCC Commissioner Mike O’Rielly suggested, would cause “insurmountable difficulties,” Securus Technologies CEO
Richard Smith, General Counsel Dennis Reinhold and Arent Fox’s Stephanie Joyce told O’Rielly and his
aide Dec. 4, said an ex parte filing posted Tuesday in docket 12-375. After the commission’s passage of
interstate rate caps, interstate inmate calls rose but intrastate calls declined, Securus officials said in the
meeting and in a separate one with Commissioner Ajit Pai and an aide the same day, another ex parte said.
Securus also disputed at the meetings claims by jails and prisons of their costs in providing inmate calling
services to justify the continuation of commissions paid to correctional facilities. The Securus officials
made the same arguments in a meeting with an aide to Commissioner Mignon Clyburn, and another with
Wireline Bureau officials on the same day.

Wireless
The record breaking AWS-3 auction is a win for public safety, paying for the startup costs of FirstNet, and for the government, because part of the proceeds will go toward deficit reduction, CTIA President
Meredith Baker said in a blog post Wednesday. Consumers are also winners, she wrote. The auction also
makes a good case for future auctions, Baker said. “This is the first major spectrum auction since 2008,
and serves as an important affirmation of the wireless industry’s demand for spectrum,” she wrote. “This
auction also reinforces our understanding of the need for licensed paired spectrum, especially when it is
substantially cleared and internationally harmonized. While CTIA applauds the FCC’s recent efforts in the
area of unlicensed and lightly-licensed spectrum models, this auction shows there is no true substitute for
exclusively-licensed spectrum for the wireless industry.”

The FCC said it will provide more time for comments on key incentive auction NPRMs—on Part
15 unlicensed operations and wireless mics. The FCC had been under industry pressure to delay the filing
deadlines (see 1412080075). Comments were due Jan. 5, replies Jan. 26. The new deadlines are Feb. 4 and
Feb. 25. “We believe that extensions of the comment and reply comment deadlines will provide parties with
an opportunity to more fully analyze and respond to the complex technical issues raised in the Notices, thus
allowing development of a more complete record in these proceedings,” the FCC said Wednesday.

An unusual amount of network congestion occurred the last two weeks of September, which
seemed to affect measurements for the Measuring Broadband America program, FCC officials told an
industry meeting in October, said an agency notice released Wednesday. SamKnows, which is doing
measurements for the FCC, had to extend the collection period for results to the first three weeks of
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October to collect enough data for the 2015 broadband measurement report, the FCC said. “The cause
of this unusual network congestion was suspected to be the software release by Apple of iOS 8,” officials said.

The FCC pushed back the comment deadline on an October notice of inquiry on the potential for the
provision of mobile radio services in bands above 24 GHz. Comments were due Dec. 16, replies Jan. 15.
The new deadlines are Jan. 15 and Feb. 17, said a notice in Tuesday’s Federal Register. The FCC approved
the NOI at its October meeting (see 1410170048).

NAD said it added Rhapsody to its BluOS platform for Bluesound wireless music systems. Bluesound’s U.S. customers will be offered a two-month trial subscription for Rhapsody Premier, which they
can sign up for through the NAD BluOS controller app, the company said Wednesday. Rhapsody boasts
a library of 32 million songs. The premier subscription is $9.99 per month for unlimited access to music,
personalized radio suggestions, song-skipping capability and the ability to play music on mobile devices,
PCs and home audio gear.

After a disappointing Samsung Q3 earnings report, which saw mobile division sales plummet 74
percent (see 1410300033), the company announced Wednesday that effective Jan. 1 it’s combining Samsung Electronics America and Samsung Telecommunications America into a single U.S. organization
comprising consumer electronics, mobile and enterprise business. According to a statement, integrating
the two organizations into a single Samsung Electronics America “will give customers and partners the
advantage of a single point of contact.” In the new organization, Gregory Lee will continue as president
and CEO of Samsung Electronics North America, and Tim Baxter has been named president and chief
operating officer of the new, integrated Samsung Electronics America, Samsung said. The new organization will focus on “aggressive growth in new strategic initiatives,” Samsung said, and by bringing
together all of the company’s branded consumer and enterprise business operations, it will “better serve”
U.S. customers through “strengthened business operations and collaboration across market segments.”
A single organization will provide “expanded career development and mobility programs for Samsung’s
growing workforce,” the company said. U.S. offices in Ridgefield Park, New Jersey; Richardson, Texas;
and San Jose, California, will continue to operate, it said. Questions to Samsung on possible layoffs, areas of focus for the new organization and any changes to Samsung’s smartphone business weren’t immediately answered.

Internet
The FTC is likely to conclude its ongoing study of patent assertion entities’ (PAEs) business practices by the end of 2015, but Congress shouldn’t wait for the FTC’s report to pass legislation aimed at curbing
patent litigation abuses, said FTC Commissioner Julie Brill on Wednesday. Brill said during a joint American Antitrust Institute-Computer and Communications Industry Association event that she’s “hopeful that
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Congress will act in the near future” to curb patent abuses. Brill noted the House’s passage of the Innovation Act (HR-3309) and commitments by incoming House Intellectual Property Subcommittee Chairman
Darrell Issa, R-Calif., to return to the patent abuse issue in the 114th Congress. Efforts to curb patent litigation abuse stalled in May when Senate Judiciary Committee Chairman Patrick Leahy, D-Vt., removed
his Patent Transparency and Improvements Act (S-1720) from the committee’s agenda (see 1405230056).
The FTC also won’t wait to curb patent litigation abuses, Brill said, referencing the FTC’s recent settlement
with MPHJ Technology Investments, which prohibits the PAE from sending out deceptive patent demand
letters from small businesses and other entities (see 1411060044). The FTC would be open to issuing an
interim report on its FTC study, but will only do so if there is “definitive” information available for release,
Brill said.

The National Institute of Standards and Technology’s recent release of its summary of stakeholder feedback on NIST’s Cybersecurity Framework Version 1.0 shows general awareness and market acceptance of the framework, but that more needs to be done to promote the framework in the U.S.
and internationally, said the Information Technology Industry Council (ITI). “Foreign governments,
many at important junctures in their own cybersecurity policymaking, are carefully watching U.S.
activities,” said Danielle Kriz, ITI global cybersecurity policy director, in a blog post Tuesday. “While
we do not expect foreign governments to adopt the Framework, we hope all governments will work in
a similarly inclusive and transparent manner and create globally workable policies that enable entities
to better manage their cybersecurity risks.” Kriz encouraged NIST and the White House to augment
their global outreach on the framework in 2015 in tandem with ITI’s efforts. The White House should
continue to work on implementing President Barack Obama’s 2013 cybersecurity executive order,
while the Department of Commerce “should reinvigorate its Internet Policy Task Force (IPTF) and ask
what activities the IPTF and Commerce generally should undertake to improve cybersecurity,” Kriz
said. ITI is developing recommendations on cybersecurity legislation for the 114th Congress to consider, Kriz said.

Telecom Notes
APCO plans a series of seminars across the U.S. on communications during incidents involving
active shooters, APCO said. “Active shooter incidents and their response pose several unique concerns for
all facets of public safety including public safety communications,” the group said. There is “a multitude
of issues that make responding to an active shooter incident more difficult than other armed subject calls or
violent in-progress incidents.”

Broadcast
Scripps and ABC signed a new five-year affiliation agreement that covers 10 Scripps stations
through 2019. Stations in Baltimore, Cleveland and San Diego are included in the agreement, Scripps said
Wednesday in a news release. Scripps’ recently acquired ABC affiliate in Buffalo remains under a separate
agreement through 2018, it said.
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Cable
Liberty Global and Searchlight Capital Partners will buy Puerto Rico’s second largest cable provider, Choice Cable TV, for $272.5 million, Liberty said in a news release Wednesday. Choice’s operations
will be combined with Liberty Cablevision of Puerto Rico to form the island’s largest cable provider, 60
percent-owned by Liberty Global and 40 percent-owned by Searchlight. The deal needs regulatory approval
and is expected to close in the first half of 2015, said Liberty.

Satellite
Eutelsat will develop a satellite program aimed at allowing clients to define the performance and
flexibility they need from a satellite. The Eutelsat Quantum class of satellites “will set new standards in
terms of coverage, bandwidth, power and frequency configurability for users operating in government,
mobility and data markets,” Eutelsat said in a news release. The first satellite will be launched in 2018, and
be manufactured by Airbus Defense and Space “using its innovative flexible payload technology and a new
platform from its affiliate, Surrey Satellite Technology,” it said. The design will give customers access to
premium capacity “through footprint shaping and steering, power (Mbps) and frequency band pairing that
they will be able to actively define,” it said Monday.

Obituary
Jerry Hogan, 64, AT&T assistant vice president-federal relations in the Washington office, died of
cancer Monday at his McLean, Virginia, home. Hogan was a longtime telecom industry lawyer, who before
AT&T worked for AllTel and Ameritech. He is survived by his wife, two sons, a daughter, five brothers and
four sisters. Visitation is 2-4 and 6-8 p.m. Thursday at Murphy Funeral Home at 4510 Wilson Blvd. in Arlington, and his burial Mass is 12:30 p.m. Friday at St. John the Beloved at 6420 Linway Terrace in McLean.
Donations may be sent to the Sidney Kimmel Comprehensive Center’s Colon Cancer Research Program.

Communications Personals
Global Capacity hires Vic Pierni, ex-Verivo Software, as chief financial officer ... At WE tv, AMC
Networks promotes Suzanne Gladstone Murch to vice president-original programming, new position,
and hires as vice presidents-development Angela Molloy and David Stefanou ... National Hispanic Media Coalition hires Elizabeth Ruiz, ex-staff attorney to judges on Virginia’s Chesapeake Circuit Court, as
policy counsel ... Wiley Rein promotions include: to partners Matthew Dowd, in the Intellectual Property,
Appellate, and Litigation practices; Stephen Obermeier, Litigation, Appellate, White Collar Defense &
Government Investigations, Government Contracts, and Communications practices; and Brett Shumate,
Appellate, Litigation, and Communications practices; and to of counsel: Rachel Hunnicutt, Intellectual
Property and Food & Drug Law practices; and Joan Stewart, Communications Practice ... Charter Communications hires Jodi Robinson, ex-Starz Entertainment, as senior vice president-user experience design
and development.

